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CONTRACTUAL BENEFITS BILL 2007 
Consideration in Detail 

Clauses 1 and 2 put and passed. 
Clause 3:  Terms used in this Act - 
Mr M.J. COWPER:  I would like to take a bit of time with this clause.  I would like some clarification from the 
minister about certain aspects.  This is the part of the legislation that I have a considerable amount of trouble 
with.  It is an area that could have been improved had there been a willingness to do so. 
The clause gives us a definition of “contractual benefit”, which is a benefit included in a contract or as an 
implied condition of employment under the Minimum Conditions of Employment Act 1993.  However, it 
excludes a benefit under the commonwealth instrument.  Does an agreement under section 8 of the Minimum 
Conditions of Employment Act, “Limited contracting-out of annual leave conditions” or under section 9, 
“Limited contracting-out of minimum wage entitlement” constitute a contractual benefit?  The sections in 
themselves are not minimum conditions.  The government did not agree to my recommendations about this last 
year, which would have seen an amendment to make section 8 a minimum condition.  Where does an employee 
enforce an agreement under sections 8 or 9?  An industrial magistrate does not have the jurisdiction because he 
can enforce only the minimum conditions.  Will the government agree to make sections 8 and 9 minimum 
conditions?  I note that the same provision is inserted in the Industrial Relations Act through clause 10 of this 
bill. 
My second query concerns failing to grant minimum conditions being heard in the Industrial Magistrates Court.  
An application can be made under section 83 of the Industrial Relations Act for the imposition of a penalty.  
Having considered the matter, the court can, ancillary to the penal provisions, make orders for payments under 
section 83A.  The maximum penalty that can be imposed is $2 000.  A magistrate does not have the capacity to 
award damages.  The Industrial Relations Commission will have the power to include exemplary damages, 
which could well run into thousands of dollars, but that will depend on the losses suffered and the degree of 
culpability.  They are two very different enforcement mechanisms.  Again, as I have asked previously, is the 
minister happy with this arrangement? 

Mrs M.H. ROBERTS:  The two questions are becoming rather familiar.  The first question asked by the 
member referred to the Minimum Conditions of Employment Act 1993.  As I said before, agreements made 
under sections 8 or 9 of the act can be enforced in the Western Australian Industrial Relations Commission.  All 
contractual benefits must be in writing and the benefits conferred through express terms in the contract of 
employment.  Employees can seek to enforce the benefits under the agreements through new section 28A of the 
Industrial Relations Act 1979.  WorkChoices employees can do so under proposed section 6 of the Contractual 
Benefits Bill 2007 that we are now discussing. 

The other inquiry by the member related to the penal proceedings in the Industrial Magistrates Court in the case 
of a failure to grant minimum conditions and the unlimited jurisdiction of the WAIRC to award damages.  The 
situation is as follows.  The WAIRC is able to award damages in respect of denied minimum conditions whereas 
the Industrial Magistrates Court can order only a penalty or the payment of an underpayment.  The opposition 
argues that the commission should be able to award unlimited damages, potentially including exemplary 
damages, in respect of denied minimum conditions.  The Industrial Magistrates Court can order a penalty of 
$2 000 against an employer.  It is true that the two enforcement mechanisms of the commission and the 
Industrial Magistrates Court will be different.  The commission will not be able to order a penalty.  It is not 
considered appropriate for the commission to have that power.  However, it is appropriate for the Industrial 
Magistrates Court to have that power.  The commission already has a wide range of remedies that it can order.  It 
has had denied contractual benefits jurisdiction since 1980.  In determining the amount of compensation, the 
commission will obviously have regard to the losses suffered by an employee.  Employees should have rights of 
redress for contractual entitlements that have been denied by their employer.  Where there are minimum 
conditions, those conditions should be enforceable at the same time and in the same place as the other denied 
contractual benefits.  That is why we have expanded the denied contractual benefits jurisdiction of the 
commission in this way. 

Mr M.J. COWPER:  Just moving on a bit further, the clause contains a definition of “employee”.  It is the same 
meaning as given in the Workplace Relations Act, but it excludes a government officer.  As such, government 
officers are excluded from having access to the denied contractual benefits regime.  At the same time express 
provisions are inserted for government officers through clause 14 of the bill except for the fact that the public 
service arbitrator has jurisdiction.  However, the public service arbitrator is the commission because section 83 
of the Industrial Relations Act says so.  The government officer exclusion in the definition can be removed, as 
can clause 14, because they are unnecessary. 
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Mrs M.H. ROBERTS:  The advice that we have had from parliamentary counsel in relation to this is that we 
should do it in this way.  I suspect that that is because there are some government workers who are not 
employees.  Police officers would be a case in point.  Police officers are not government employees as such.  
There may be some other categories as well. 

Mr M.J. COWPER:  Why is it limited to employees of corporations under the Workplace Relations Act 
definition and not all employees?  Surely it is logical that all employees are covered by the same piece of 
legislation. 

Mrs M.H. ROBERTS:  There are a number of matters that I would like to clarify for the member for Murray.  
As part of WorkChoices all employees in Western Australia were able to gain denied contractual benefits in the 
Western Australian Industrial Relations Commission under the Industrial Relations Act 1979.  Post-
WorkChoices, WorkChoices expressly excluded the Industrial Relations Act 1979 from applying to federal 
system employees.  WorkChoices therefore prevents federal system employees from making denied contractual 
benefits claims under the IR act.  Since then WorkChoices state system employees have continued to be able to 
claim denied contractual benefits in the WAIRC under the state IR act.  The Contractual Benefits Bill restores 
the capacity of certain federal system employees to claim denied contractual benefits.  It applies to federal 
system employees who are employed by constitutional corporations; that is, the vast majority of federal system 
employees will be able to claim denied contractual benefits under the Contractual Benefits Bill that we are 
discussing. 

To include state system employees in the Contractual Benefits Bill, which the member is suggesting, is 
something that we would be unable to support because it would mean that the bill would not restore contractual 
benefits claims for federal system employees.  I need to explain why that is so.  If the Contractual Benefits Bill 
were to apply to all employees in Western Australia, as proposed by the member for Murray, our legal advice is 
that it would be invalid for federal system employees.  The reason the bill would not apply to federal system 
employees is if the bill applies to all Western Australian employees, it would be excluded by section 16(1)(a) of 
the Workplace Relations Act because it would be a state or territory industrial law.  However, if the bill 
continues to apply only to employees of constitutional corporations, it will not be a state or territory industrial 
law because it will not apply to employment generally in Western Australia.  The bill as introduced is not 
excluded by section 16(1)(a) of the Workplace Relations Act.  However, it would be excluded by that section of 
the federal act if the amendment that I understand the member is proposing were supported.  Therefore, the 
government cannot support the amendment, because it would defeat the purpose of the bill, which is to restore 
the denied contractual benefits jurisdiction for federal system employees. 

Mr M.J. COWPER:  The definition of a contractual benefit is “as included in the contract”.  Does “as included” 
mean only those things that are expressly in the contract or does it include terms and data implied, but not 
minimum conditions?  For example, if there is no express contractual agreement about a notice of termination, 
the common law would apply and reasonable notice would be given. 

Mrs M.H. Roberts:  The implied terms are included as they are currently.   

Clause put and passed.  

Clause 4:  Jurisdiction of IR Commission -  
Mr M.J. COWPER:  Clause 4(2)(a) states that the Industrial Relations Commission -   

has the same authority to enquire into and deal with a claim as it has in relation to an industrial matter 
under the IR Act section 23(1) . . .  

The explanatory memorandum states that this provision is designed to restore to the WAIRC the jurisdiction that 
it had before WorkChoices was introduced.  WorkChoices did not remove the WAIRC’s jurisdiction; indeed, it 
still exists.  I have some arguments in the attachments containing submissions to the commission on this issue.  
If the minister wishes to look at those, I would be happy to give her a copy.   

Mrs M.H. ROBERTS:  I do not agree with the assertion that that right exists.  My advice is that it does not.   

Mr M.J. COWPER:  I am more than happy to provide a copy of those arguments to the minister.  I am not a 
lawyer; I am stating this after taking advice.  The minister is obviously not of a mind to examine them, so I do 
not know whether I am wasting my time.   

Mrs M.H. Roberts:  We have a couple of cases that we think you may be referring to.  We do not think that 
your end assertion about them is correct.  We have looked at the cases.  If the member can tell me what case he 
is referring to, I can tell him whether that is something we have examined.   

Mr M.J. COWPER:  If the minister will bear with me, I will scratch through my bits and pieces.  Irrespective of 
whether I find those cases, I know that the minister’s mind cannot be changed.  As I have said before, I do not 
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have access to the raft of legal opinion to which the minister has access.  I am referring to advice that I have been 
given by a person with experience in these matters; therefore, I ask the minister to look at those arguments to 
make a determination.   

Mrs M.H. ROBERTS:  It is likely that the case that the member is referring to is either Gwenda May Smith v 
Albany Esplanade Pty Ltd T/as The Esplanade Hotel or Donna Laura Leo v Community Choice Financial 
Services Pty Ltd.  If the member is referring to either one of those cases, we have certainly looked at both of 
them and their application.   

Mr M.J. COWPER:  I do not have a copy of the cases with me.  I will make copies available to the minister.  I 
do not think that my giving the minister a copy of those cases will change the outcome of this clause.  In any 
event, if it is challenged, it will be tested in the courts.   

Clause put and passed.  

Clause 5 put and passed.  

Clause 6:  Referral of claim -  
Mr M.J. COWPER:  Subclause (2) states that a claim involving a denied minimum condition of employment 
under the Minimum Conditions of Employment Act cannot be made in the Industrial Relations Commission 
unless some other denied contractual benefit is also claimed.  For example, if a person has a common law claim 
for pay in lieu of notice, that person can also make a claim for unpaid annual leave derived from the Minimum 
Conditions of Employment Act, but not solely for the purposes of the Minimum Conditions of Employment Act 
benefit.  The variation of the amendment that I moved previously would have enabled the ordinary civil courts to 
deal with a minimum conditions claim, and if any other matter was before the ordinary civil courts, the argument 
was that that would avoid having to make multiple claims in different jurisdictions.  Again, that goes back to the 
amendment that I foreshadowed I would move to clause 21 of the previous bill.  That was rejected by the 
government and it has now been rejected a second time.  The minister said that the Industrial Magistrates Court 
was the proper place for enforcement proceedings.  Is the minister still happy with that arrangement?  I thought 
that my amendment would help streamline the process.   

Mrs M.H. ROBERTS:  The member has asked a question about clause 6(2).  Clause 6(2) excludes claims from 
being referred when the claim is based exclusively on the ground that an employee has been denied a benefit 
implied in the contract of employment by section 5(1)(c) of the Minimum Conditions of Employment Act 1993.  
While these implied conditions are defined to be contractual benefits under clause 3, enforcement will continue 
to be in the Industrial Magistrates Court, when there is not otherwise a contractual benefits claim within the 
WAIRC’s jurisdiction under the bill.  The definition of “contractual benefit” to include a condition implied by 
the MCE act means that an employee will not need to refer a contractual benefit claim to the WAIRC and 
separately claim in the Industrial Magistrates Court when benefits of both kinds have been denied.  Conditions 
implied under the Minimum Conditions of Employment Act will continue to be enforced in the Industrial 
Magistrates Court if they are the only benefit that has been denied or that is being claimed.  Yes, we are happy 
with that.  

Mr M.J. COWPER:  Subclause 3(b) provides that a claim cannot be made if six or more years have elapsed 
since an employer refused or failed to allow the contractual benefit.  There is a binding authority.  I refer to 
Brammer v Deery Hotels Pty Ltd (1974) 22 FLR 276 or the Environment Protection Authority v CSR Ltd 
trading as CSR Woodpanels, and cases cited in paragraphs 35 and 40.  The failure to comply with an obligation 
to pay moneys etc is an ongoing breach of duty that continues until the obligation is complied with.  
Subclause (3)(b) is not effective in overcoming this problem.   

Mrs M.H. Roberts:  Six years is the figure already used as an expiry date.  It is also used in other jurisdictions 
as an appropriate length of time.   

Mr M.J. COWPER:  Is the minister saying that irrespective of these case laws, a breach of duty does not 
continue until the obligation is complied with?  After six years, it is all over.  Is the minister saying that the 
statute of limitations applies in this instance?   

Mrs M.H. ROBERTS:  This is about consistency.  The limit is six years under the Industrial Relations Act.  It 
is also consistent with other state jurisdictions and the Statute of Limitations Act.   

Clause put and passed.   

Clause 7 put and passed.   

Clause 8:  Applied provisions of IR Act - 
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Mr M.J. COWPER:  Clause 8 deals with applied provisions of the Industrial Relations Act.  Section 26(1)(a) of 
the Industrial Relations Act requires that the commission - 

Shall act according to equity, good conscience, and the substantial merits of the case without regard to 
technicalities or legal forms; 

That can be applied to arbitration of industrial disputes, but it is inconsistent with determining the party’s legal 
rights, which is what contractual benefit is about.   

Do the ordinary principles of contract law and the equitable and legal remedies and doctrines that apply to civil 
courts apply through this clause?  It is radical because it says that what the commission considers is a fair deal 
shall apply.  This wording needs to be changed to reflect the contractual law principles that will still apply.   

Mrs M.H. ROBERTS:  I am sorry, member for Murray, but I do not understand your question.  If the member 
can explain it more clearly to me, I may be able to respond in an adequate way.  I do not understand what the 
member is getting at.   

Mr M.J. COWPER:  The question is: do the ordinary principles of contract law and the equitable and legal 
remedies and doctrines that apply to civil courts apply in this case?  I understand the sentiment.  Has this 
legislation been worded correctly?  Perhaps it could have been worded in a manner that could not be 
misinterpreted.   

Mrs M.H. Roberts:  What part of clause 8 are you referring to?   

Mr M.J. COWPER:  Clause 8 refers to section 26(1)(a) of the IR act, which requires the commission to act 
accordingly.   

Mrs M.H. ROBERTS:  This is just a matter of consistency.  The Western Australian Industrial Relations 
Commission has been determining claims according to equity and good conscience since 1980.  This is 
nothing new.   

Mr M.J. COWPER:  I will not dwell on this issue for long, but it is important for the sake of the record.  If in 
the future there is a failing or misunderstanding on someone’s part as to the intent of the legislation, I hope the 
minister’s explanation can be interpreted correctly.  I take it on good faith. 
I refer now to section 27 of the IR act, which also is an applied provision of this bill.  The section deals with the 
procedural powers of the commission.  A frequent complaint about section 27 of the IR act is that it does not 
permit the commission to issue restraining orders to preserve the status quo while the matter is being determined.  
Does the minister think it is worth considering under this clause?   
Mrs M.H. ROBERTS:  The simple answer is no, I do not.  This is appropriate.  It is also important to remember 
that this is a commission not a court of law.   
Mr M.J. COWPER:  Given the nature of this bill, the opposition has tried to nut out what it thinks is the 
intention of the bill and come up with support for it - beef it up, if one likes.  I am making these suggestions but 
the minister is making it clear that she is rejecting them, and that is fine.   
Section 32A, “Conciliation and arbitration functions of Commission to be unlimited”, of the IR act is also an 
applied provision.  That section states that determination and contractual benefit claims are not arbitral or deal 
with what future rights and obligations should be, but is a jurisdictional function; that is, dealing with what rights 
and obligations are.  I put forward that notion and would like an interpretation of that section from the minister.   

Mrs M.H. ROBERTS:  Again, I do not agree with the member.  I do not see what the issue is.  I certainly think 
it is appropriate that those powers are conferred by this part of the bill.   

Mr M.J. COWPER:  Section 90 of the Industrial Relations Act becomes an applied provision.  Appeals from 
the decision of the Full Bench of the Industrial Appeal Court are subject to being limited to grounds of being 
extensive jurisdiction.  I refer to clause 8(4)(c) of this bill, which deals with an error in the construction or 
interpretation of the legislation or regulation.   

Mrs M.H. Roberts:  I am trying to follow the member.  To what page are you referring? 

Mr M.J. COWPER:  Clause 8(4)(c) of the bill. 

Mrs M.H. Roberts:  What you are saying does not make sense to me.   

Mr M.J. COWPER:  Section 90 of the IR act becomes an applied provision.   

Mrs M.H. Roberts:  Of the IR act?   

Mr M.J. COWPER:  Yes.  It refers to errors in the construction or interpretation of an act or regulation or an 
employment instrument because there has been denial for the right to be heard.  The appeal grounds are far too 
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limited. They are designed to prevent appeals from discretionary decisions of the commission in the exercise of 
its arbitral role, not its jurisdictional role.  Even with the current limitations on appeals, the Full Bench’s 
decisions still get overturned frequently.  There is no point in having a user-friendly tribunal in the first instance 
if wrong decisions cannot be corrected.  Appeals should also be allowed on points of law, by leave, in the 
Industrial Appeal Court rather than any right to discourage doomed appeals.   

Mrs M.H. ROBERTS:  Clause 8(4)(c) modifies section 90(1) of the IR act, as applied by clause 8(1)(m) of the 
bill so that the appeals can be made to the Western Australian Industrial Appeal Court on the ground that a 
decision by the Western Australian Industrial Relations Commission Full Bench was in excess of jurisdiction.  
This is consistent with the Industrial Relations Act and I believe it to be appropriate.   
Clause put and passed.   
Clause 9:  Conciliation -  
Mr M.J. COWPER:  I did have another query on clause 8, but I will speak to the minister about it later.  
Clause 9(8) provides that if the commission makes an interlocutory order during proceedings and they are not 
complied with, a breach can be enforced before the Full Bench under section 84A of the IR act.  This is one of 
the provisions that prompted Senior Commissioner Fielding in his 1999 review of the act to say of the 
Department of Productivity and Labour Relations’ submission to the review, that the enforcement provisions in 
the act were a jurisprudential smorgasbord that offended every canon of good legal practice.  He recommended 
that the industrial magistrate be given the jurisdiction to enforce such breaches.  He said that section 84A of the 
IR act was a real dog’s breakfast of a provision and should be repealed.  That was in essence the nature of the 
submissions that were made on the previous bill to amend the Industrial Relations Act.  That highlights the 
concern I have about not working together.  If we were wrong, I would be happy to admit it, but we were not 
given that opportunity.  It is now a lost opportunity.  Maybe we will have to wait another 12 months before this 
matter comes before us again.  The jurisdiction should either be given to the industrial magistrate or the 
commission should be given powers to punish for contempt.  That is why an amendment was made to section 27.  
Section 92 of the act concerns the industrial appeals court and provides for the contempt powers of the court 
when interlocutory orders are disobeyed. 

Mrs M.H. ROBERTS:  I think that the member for Murray would like to rewrite the Industrial Relations Act.  
That is not proposed in this suite of bills.  We acknowledge that parts of the Industrial Relations Act could be 
improved and we intend to review the act next year.  The member for Murray will have an opportunity to rewrite 
it when we deal with the IR act next year.  Clauses 8 and 9 are about having consistency between this bill and the 
Industrial Relations Act 1979.  It is not an opportunity to rewrite the whole IR act.  I do not see the merit in 
bogging down this legislation by trying to rewrite half of the IR act.  We should proceed with this clause on this 
occasion and we should be consistent with the Industrial Relations Act.  As I said, next year we have undertaken 
to conduct a full review of the Industrial Relations Act, and we will seek input into that. 

Mr M.J. COWPER:  That is probably the best news I have heard so far today.  That raises a number of issues.  
The minister’s statement that the Industrial Relations Act will be rewritten indicates that the state government 
will maintain the state IR system.  Hopefully we can include some of the matters that we have discussed today.  
If we do not use the Western Australian Industrial Relations Commission, we will lose it.  We must make it an 
attractive proposition for middle Australia, employers and employees, and for small business to get its head 
around many issues.  I welcome the minister’s comments.  I am not trying to bog down the process.  We will 
move quickly on a number of other clauses.  It is important to raise those points as we go along.  It probably will 
be our intention to rewrite the Industrial Relations Act. 

Clause put and passed. 

Clauses 10 to 12 put and passed. 

Clause 13:  Costs - 
Mr M.J. COWPER:  This area provides for legal costs to be awarded against a party if the proceedings were 
frivolously or vexatiously instituted or defended.  Again, last year the opposition had 32 amendments.  We got 
one through, so we did not strike out totally.  It is like playing pool: if the player does not get a ball in the pocket, 
he gets dacked.  Fortunately we managed to get an amendment passed in the Legislative Council.  I am very 
pleased to see that we have this provision in the legislation.  I am not particularly familiar with the Western 
Australian Industrial Relations Commission, but I am told that vexatious and mischievous cases have come 
before it and that they incur a lot of costs to small business.  Sometimes the commissioners have made certain 
decisions when perhaps they should have awarded costs against the people who made the vexatious claims.  This 
provision is a great step forward.  The government rejected this amendment last year, so I am glad to see it in 
this legislation.  Costs will be available if a party or its representative conducts itself unreasonably in the 
proceedings or unreasonably fails to discontinue or agree to a settlement of costs against the representative for 
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the party if the person caused unnecessary costs to be incurred.  We attempted to insert this provision in the 
Industrial Relations Act rather than this bill.  This provision would have been more effective if it had been 
inserted in section 27 of the IR act.  Common provisions would have applied to everyone.  I would like the 
minister to tell us why it appears in this bill and not in the IR act. 

Mrs M.H. ROBERTS:  I apologise for being distracted for a moment by the member’s reference to playing 
pool and what the member for Murray would do if he did not get his amendment up.  That worried me 
considerably. 
Mr M.J. Cowper:  It does not bear thinking about. 

Mrs M.H. ROBERTS:  It does not.  We can consider this to be the member’s clause or he can have the 
amendment that I moved in the last bill.  We do not support the member for Murray’s proposal.  The commission 
is generally a no-cost jurisdiction under the Industrial Relations Act 1979.  The amendment that the member 
proposes would extend those powers more widely under the IR act and would be a significant amendment.  It is 
more appropriate to consider that as part of the review of the Industrial Relations Act next year. 

Clause put and passed. 

Clause 14:  Claims on behalf of government officers - 
Mr M.J. COWPER:  We are moving along quickly because it is approaching four o’clock and we want to go 
home.  This clause gives government officers the same denied benefit rights as other employees.  As was 
previously mentioned during the debate on clause 3, this clause can be deleted in addition to the deletion of 
“government officer” as defined in clause 3.  I am putting that on the record in relation to clause 14. 

Mrs M.H. Roberts:  You realise that police are not employees. 

Mr M.J. COWPER:  I understand that.  I would like to see many things happen for our police officers.  I have 
taken certain steps to try to achieve those goals in other bills, which we are not discussing today.  Hopefully I 
will achieve some of those goals because they are important to me and to about 4 500 of our finest.  I have 
discussed the relevance of this matter during the debate on clause 3.  This area could have been streamlined and 
made more efficient.  I do not expect the minister to respond.  Perhaps we can move on to clause 15. 

Clause put and passed. 

Clause 15:  Enforcement of orders in industrial magistrate’s court -  
Mr M.J. COWPER:  This clause will give the Industrial Magistrates Court jurisdiction to enforce commission 
orders made under this bill.  An order of the commission under this act is a judgement.  Judgements made in the 
ordinary civil courts are enforced by proceedings under the Civil Judgments Enforcement Act 2004.  This should 
also be the case for judgements of the commission made under this bill.  To take judgements into the Industrial 
Magistrates Court is an unnecessary step, because all that court can do is impose a penalty and make further 
orders for payment.  If that further order is not complied with, the person will need to commence further 
proceedings in the Supreme Court.  Amendments should be made to section 5 of the Civil Judgments 
Enforcement Act 2005 to include the Western Australian Industrial Relations Commission as an applicable 
court.  Amendments should also be made to section 88 of the Industrial Relations Act, which deals with the 
Industrial Appeals Court enforcement provisions, and to section 81CA of the IR act, which deals with the 
general jurisdiction of industrial magistrates, to remove the inconsistency that exists between subsections (4) and 
(7) of that section.  Subsection (4) applies the section 88 provisions to enforce Industrial Magistrates Court 
orders, but subsection (7) says the Governor may make regulations about how such orders shall be enforced.  
That is, again, the reason that subsection (7) should be repealed.  I would like the minister to comment on that. 
Mrs M.H. ROBERTS:  Again, we are aiming for consistency.  Also, again, some of the matters the member 
raised I think are better considered in a review of the Industrial Relations Act 1979.  I also refer the member for 
Murray to the Acts Amendment (Justice Bill) 2007, which is on the notice paper, and advise him that that bill 
proposes -  
Mr M.J. Cowper:  Which bill is that? 
Mrs M.H. ROBERTS:  The Acts Amendment (Justice) Bill 2007.  I am not sure what number that bill is on the 
notice paper today, but it was 14 yesterday, under the orders of the day for the Attorney General.  That bill 
proposes to repeal section 81CA(7) of the Industrial Relations Act.  Therefore, I think part of the end that the 
member is attempting to achieve will be met when that bill comes before the house.   
Mr M.J. COWPER:  This clause deals also with the jurisdiction of the commission to deal with contractual 
benefits claims.  The problem with the wording of this clause is that it relies on the establishment of the 
commission under the IR act for its underlying jurisdiction.  The Workplace Relations Act has declared 
section 16(1) to operate to the exclusion of the IR act, except for the non-exclusion parts of the act in 
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subsection (2).  However, the Workplace Relations Act section 16(4) enables regulations to be made to provide 
that the Workplace Relations Act will operate to the exclusion of any prescribed state law.  The commonwealth 
could prescribe as law that the Workplace Relations Act will operate “to the exclusion of”.  One way of getting 
around this is to expressly make the Industrial Relations Commission a court of record for the purposes of the 
act.  This is a convention that the commonwealth cannot legislate against in a way that would impair the ability 
of the state to function, because the courts are considered to be an integral part of the machinery of the state.  
This convention would also prevent the commonwealth from prescribing the act as being excluded by the 
Workplace Relations Act.  To reinforce this, proposed section 28A of the IR act, which is to be inserted in 
clause 10 of the Industrial and Related Legislation Amendment Bill, should also be inserted in this bill.  We 
would then have a quasi specialist court with its own jurisdiction, rather than an arbitrary body with some 
jurisdictional powers tacked on that may be totally excluded.  This may be another concern that is ill-founded.  
However, this is something that we are considering.  Again, we do not have access to the resources of the 
minister, but this is an area that we should look at.  As the minister has said, it would put relevance back into the 
state award system and attract people back to the state award system.  We need some clarity, so that when a 
judgement is made in one court, people do not need to chase it up in another court to ensure that the judgement is 
enforced.   
Mrs M.H. ROBERTS:  I point out that the Contractual Benefits Act will operate separately from the Industrial 
Relations Act.  The advice that we have received from parliamentary counsel is that the way in which we have 
drafted these clauses and have set up this bill will ensure that the bill is valid.  I do not believe that the key 
aspects of this bill would be valid if we were to accept the proposition put by the member for Murray.   
Mr M.J. COWPER:  Clause 15 also gives the Industrial Magistrates Court jurisdiction to enforce commission 
orders made by a party to the proceedings, or the registrar, including the deputy registrar, or a union candidate.  
An industrial inspector is excluded from bringing proceedings, and no explanation is given for this exclusion.  
The clause should be amended to give industrial inspectors the power to bring proceedings.  Industrial 
Magistrates Court proceedings are no place for the inexperienced to front up.  The law of enforcement is more 
unforgiving than the commission of errors in evidence or in practice.  

Mrs M.H. ROBERTS:  Again, that is something that we can consider in the review of the IR act. 

Mr M.J. COWPER:  Having said that, it looks as though the minister and I will not be playing pool in the near 
future!  Thank you, members. 

Clause put and passed.   

Clauses 16 to 23 put and passed.   
Title put and passed.   
Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mrs M.H. Roberts (Minister for Employment Protection), and 
transmitted to the Council. 
 


